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It’s now Companies Act number 
17, The current citation,

The Companies Acts 1963 to 
2013,

But…
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The Companies Acts 2014 to 
2015

The New Accounting Directive

The Companies (Accounting) Bill 2015

2013/34/EU of 26 June 2013 replaces both the Fourth 
and Seventh Directives and must be transposed into 
national law by 20th July 2015

Possible New Audit Exemption Thresholds.

• Balance sheet up to €6,000,000

• Turnover up to €12,000,000

• “Micro Undertaking”, €700,000
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The Companies Acts 2014 to 
2016

New Audit Directive

Audit Regulation EU No 537/2014 and the 
Audit Directive 2014/56/EU

• strengthening the independence of auditors 
• introducing greater diversity into the audit market
• creating a Single Market for statutory audit services 

allowing auditors to exercise their profession freely and 
easily across Europe, once approved in one Member State

• introducing a strengthened and more coordinated approach 
to the supervision of auditors in the EU. 
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The Companies Act 2014

1448 sections of new law

Divided into Volumes I & II

Volume 1, Part 1 to 15

Volume 2, Part 16 to 25
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Companies (Forms) Order

A New Companies (Forms) Order 
will be made in April 2015. 159 
new and revised CRO Forms

Also, New Rules of the Superior 
Courts

New Circuit Court Rules

New District Court Rules
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The Big Switch, 
Moving from the Old 
to the New Company 
Law on Monday 1st

June 2015!
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1. Companies Act 1963, The Principal Act
2. Companies (Amendment Act) 1977
3. Companies (Amendment) Act, 1982
4. Companies (Amendment) Act, 1983
5. Companies (Amendment) Act, 1986
6. Companies (Amendment) Act, 1990
7. Companies Act, 1990 Since 2000
8. Companies (Amendment) Act, 1999
9. Companies (Amendment) (No.2) Act 1999
10.Company Law Enforcement Act 2001
11.Companies (Auditing and Accounting) Act 2003
12.Investment Funds, Companies and Miscellaneous 

Provisions Act 2005
13.Investment Funds, Companies and Miscellaneous 

Provisions Act 2006
14.Companies (Amendment) Act 2009
15. Companies(Miscellaneous Provisions) Act 2009
16. Companies(Amendment) Act 2012

17.The Companies (Miscellaneous Provisions) Act 2013
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161,071 -private companies

1,706 -PLCs

4,324 -unlimited companies

15,461 -guarantee 
companies

4,552 -branches of foreign 
companies 

2013 CRO Figures
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Key Predictions for 2015

161,071 private companies 
will be treated like DACs, 
designated activity companies 
under Part 16 of the new Act 
unless they complete the 
procedure to convert to an LTD 
during the transitional period, 
this will be a regular application
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Vol. 1,Navigating through the  Bill

Part 1 – Definitions and Interpretation
Part 2 – Incorporation and Registration
Part 3 – Shares and Share Capital
Part 4 – Corporate Governance
Part 5 – Duties of Directors and Others
Part 6 – Accounts, Audit and Annual Return
Part 7 – Debentures and Charges
Part 8 – Receivers
Part 9 – Reconstructions and Arrangements
Part 10 – Examinership
Part 11 – Winding-Up
Part 12 – Strike-Off and Restoration
Part 13– Investigations
Part 14– Compliance and Enforcement
Part 15 – Functions of Registrar and of Regulatory and Advisory Bodies
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Vol. 2,Navigating through the  Bill

Part 16 – Designated Activity Companies

Part 17 – Public Limited Companies

Part 18 – Guarantee Companies

Part 19 – Unlimited Companies

Part 20 – Re-Registration

Part 21 – External Companies

Part 22 – Unregistered Companies and Joint Stock    
Companies

Part 23 – Public Offers of Securities, Financial Reporting   by 
Traded Companies Prevention of Market Abuse, Etc

Part 24 – Investment Companies

Part 25 – Miscellaneous



17 Schedules
SCHEDULE 1

Form of Constitution of Private Company Limited by Shares

SCHEDULE 2
Repeals and Revocations

SCHEDULE 3
Accounting Principles, form and content of Entity Financial

Statements
SCHEDULE 4

Accounting Principles, form and content of Group Financial
Statements

SCHEDULE 5
List of Companies for certain purposes of Act (including, in

particular, sections 143, 351, 363 and 511)
SCHEDULE 6

Further Savings and Transitional Provisions
SCHEDULE 7

Form of Constitution of Designated Activity Company Limited
by shares

SCHEDULE 8
Form of Constitution of Designated Activity Company Limited

by Guarantee



SCHEDULE 9
Form of Constitution of Public Limited Company

SCHEDULE 10
Form of Constitution of Company Limited by Guarantee

SCHEDULE 11
Form of Constitution of Private Unlimited Company having a

share capital
SCHEDULE 12

Form of Constitution of Public Unlimited Company having a
share capital

SCHEDULE 13
Form of Constitution of Public Unlimited Company not having

a share capital
SCHEDULE 14

Provisions applied to Unregistered Companies
SCHEDULE 15

Repeals and Revocations in relation to Unregistered
Companies

SCHEDULE 16
Form of Constitution of Investment Company

SCHEDULE 17
Conditions to be satisfied for application of Segregated

Liability to Sub-Funds of Investment Company trading before
30 June 2005
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Key Predictions for 2015

The Work, Role, Duties 
and Responsibilities of 
the Company Director 
will increase in 2015 
and beyond
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Company Types

1. LTD,  company limited by shares, Part 1-15

2. DAC, Designated Activity Company, Part 16

3. PLC, Public Limited Company, Part 17

4. CLG, Company Limited by Guarantee, Part 18

5. ULC, Unlimited Company with a share capital, Part 19

6. PUC, Public Unlimited Company with a share capital, 
Part 19

7. PULC, Public Unlimited Company without a share 
capital, Part 19

8. External Companies, Part 21

9. Unregistered Companies and Joint Stock Companies, 
Part 22
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What’s Different

• Everything is Different

• The S,150 Restriction Application is 
now the S.819 Application!

• The Single Director Company

• Simple constitutions will replace the 
memorandum and articles for private 
companies.

• Table A, is now found in the Act.
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What’s Different

• Audit exemption for guarantee 
companies and groups

• “Legalising” Section 31 
Infringements, Loans to Directors

• Audits will cost more !
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What’s Different

• New Duty on Directors to Act “Honestly 
and Responsibly”

• “Officer in Default” appears frequently 
in the Act

• Enhanced Enforcement Applications

• Electronic Certificate of Incorporation
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Part 2, What Company Types will 
be affected by the New Legislation

Over 161,000 Private Companies are 
expected to become a new LTD after a certain 
date.

15,000 plus charities, voluntary organisations 
and typical apartment management companies 
must change their name to include “Company 
Limited by Guarantee”

4000 plus unlimited companies must change 
their name to include “Unlimited Company”
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Private Companies-1st June 2015

Assuming a commencement date of 
1st June 2015, this will be the start of 
the Transition Period, 18 months, all 
existing private companies limited by 
shares will be treated as DACs unless 
they file an application to convert to a 
LTD

Wednesday, 30th November 2016 will 
be the end of the transition period
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Designated Activity Companies

Dealt with in Part 16 of the Bill.

Can Be Limited by Shares or by Guarantee

Must end in “Designated Activity Company” or 
“Cuideachta Ghiomhaiochta Ainmnithe”

Can be abbreviated to DAC or d.a.c., or CGA 
or c.g.a., lower or higher case
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Designated Activity Companies.

A DAC must have both a 
Memorandum and Articles of 
Association

A DAC must have a minimum of 2 
directors.

A DAC must hold an AGM, unless it is 
a single member company
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20 Good Reasons to be a 
Simplified Private Company, 
LTD

• Be a good “Corporate Citizen” 
embrace the new legislation

• It's going to happen anyhow, so 
adopt early and bring clarity

• It’s Free

• Unlimited objects – no ultra vires

• A new  One page Constitution in place 
of the memorandum and articles of 
Association
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Why Become a Simplified 
Private Company, LTD

• You have a proper document to give the 
bank, shareholders or investors

• Legal capacity of a natural person 

• Single Director Company is possible during 
the transitional period only if you convert

• It's a risk minimisation exercise for the 
Board

• Codified director and secretary duties

• Written AGMs and majority written 
resolutions, unless constitution specifies 
otherwise
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Why Become a Simplified 
Private Company, LTD

• It does not need to hold an AGM

• No Requirement for an LTD to have an 
Authorised Share Capital

• It can have between 1 and 149 
members

• It can claim eligibility for audit 
exemption, and dormant company audit 
exemption

• It can pass  majority written 
resolutions, special are ordinary



27

Why Become a Simplified 
Private Company, LTD

• You will have  Deemed or Imaginary 
Constitution. If you don't convert !

• The CRO won’t produce a constitution for you

• You will have an Identity Crisis!

• The law will consider you like a Designated 
Activity Company, for the 18 month 
transitional period.

• Notwithstanding that you are in fact a private 
company, you will be subject to Vol II, Part 
16, DAC Law
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Why Become a Simplified 
Private Company, LTD

New Directors Duties and 
Responsibilities

“Act in accordance with the Constitution 
and exercise powers only for lawful 
purposes”

“Not use company property for own or 
others’ use unless approved by 
members or in the Constitution”
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Private Company Conversion 
Options.

1. Pass an ordinary resolution to become 

a DAC not less than three months before 
the end of the 18 month transition 
period,30th September’16

Existing private companies must reregister  
as a DAC before the end of the transition 
period if they offer securities to the public
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Private Company Conversion 
Options

2. Section 59

There is an option for the company 
to re-register as an LTD by passing 
a special resolution before the 
expiry of the Transition Period 
together with its new model 
constitution together with CRO Form 
N1 and the Registrar will issue a new 
certificate of incorporation. No Fee.
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Private Company Conversion 
Options

2. Section 60

It gives the directors of the company the 
capacity and the obligation to prepare and 
adopt a new constitution where one has not 
already been adopted by the members or 
where the company has not reregistered as 
a different company type.

CRO Form N1. No Fee
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What happens if EPC, “Existing 
Private Company” does 
nothing?

If no re-registration application has been filed 
with CRO by end of Transition Period, 
company will be deemed by law to be an LTD 
and to have a constitution comprising the 
provisions of its existing memorandum, bar 
the objects, and of its existing articles, with 
CRO being obliged to give effect to this.

A new certificate of incorporation will issue 
from CRO to all converted companies to 
provide legal certainty.



33

30th September 2016

• All existing Private Limited Companies 
that seek to become Designated 
Activity Companies must have 
initiated that conversion process by 
this date. 

• Submit Form N2. Sections 56/63

• An Ordinary Resolution must be 
passed by this date.
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30th November 2016

All non-converted Existing  Private 
Limited Companies become:

Private Companies Limited by Shares, 
LTD companies, pursuant to Section 
61.

If the company has not converted to 
DAC by this date, it is deemed to be 
an LTD company
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COMPANIES LIMITED BY 
GUARANTEE

All public Guarantee companies are 
obliged to have changed their 
company name to include their 
company type at the end of their 
name at the end of the TP.  The 
Registrar of Companies will enforce 
the name change if it has not been 
arranged by the submission of Form 
N3 for name change/constitution 
change.
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New CRO Conversion Forms, the N 
Series
• Form N1 – Used during Transitional Period, TP, to 

convert company to LTD company. Pursuant to 
Section 59 or 60. Will be accompanied by constitution 
and/or special resolution.

• Form N2 – Used during TP to change to DAC 
company. Pursuant Section 63. Accompanied by 
ordinary resolution to convert passed within first 15 
months of TP and constitution.  G5 to be filed with 
form.

• Form N3 – Used to file name change where company 
type requires name change to add “Unlimited 
Company” or “Company Limited by Guarantee” to 
name. Similar to G1Q: will include special resolution 



New Applications under the 
Companies Acts

Charging Shares
Yet another reason to obtain a judgement!

Order 46 Rule 1 Rules of the Superior 
Courts. Similar to a Garnishee Application 
which is made ex parte in the High Court

Section 23 of 3 & 4 Victoria, c 105 and the 
Common Law Procedure Amendment 
Ireland Act 1853



New Applications under the 
Companies Acts

Section 52

Section 52 enables a court to require a 
company to give FULL security for the 
costs of legal proceedings where the 
company is a plaintiff, if it appears that the 
company will be unable to pay the costs if it

loses the proceedings. This reproduces in 
substance section 390 of the Companies 
Act 1963.
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Key Predictions for 2015

Security for Legal Costs in

Corporate Litigation

The deliberate omission of the word

“Sufficient” in the new Section 52 will 
increase the number of applications 
brought by defendants seeking to stay 
legal proceedings by companies.
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Section 53,Option to Seize the 
Personal Assets of Directors 

Section 53 is headed up “enforcement of 
orders and judgements against companies 
and their officers”.

It already exists in law but as secondary 
legislation, it’s a statutory instrument that 
is contained in the rules of the superior 
courts, Order 42 Rule 32
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Order 42 Rule 32, Rules of the 
Superior Courts

"any judgment or order against a 
company wilfully disobeyed may, 
by leave of the court, be enforced 
by sequestration against the 
corporate property, or by 
attachment against the directors 
or other officers thereof, or by 
order of sequestration of their 
property".
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PENAL ENDORSEMENT

“If you the within named Mr. 
Company Director and Mrs Company 
Director neglect to obey this order 
by the time herein and set out in the 
Notice of Motion, you will be liable 
to process of execution including 
imprisonment for the purposes of 
compelling you to obey the Order of 
Mr. Justice …., dated 25th of 
January 2015”.
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Key Predictions for 2015

Wilful disobedience of court

orders by directors

Creditors stung by companies not paying 
their debts will have a powerful weapon in 
the new Section 53 against directors 
personally under  interesting new 
provisions in the Companies Act 2014.



New Applications under the 
Companies Acts

Section 212

Section 212 provides a remedy in case of 
oppression of minority shareholders and 
derives from Section 205 of the 
Companies Act 1963.

Subsection (3)(d) amends the scope of 
what is currently in section 205(3) CA 
1963 by expressly permitting the courts 
to make an award of compensation



New Applications under the 
Companies Acts

New Section 343 District Court 
Application

Thousands of companies are late each 
year with CRO statutory returns and 
they automatically lose audit 
exemption.

This brand-new application in the 
district court will be extremely popular 
“to restore audit exemption”
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The New Definitions of Insolvency

Company: Debt of €1300

21 days- increasing to €10,000

Individual-Debt of debt of €1900-
14 days-increased to €20,000



New Applications under the Companies 
Acts

Section 567

Section 567 re-enacts Section 251 of 
the Companies Act 1990, as amended 
by section 54 of the Company Law 
Enforcement Act 2001.

The effect of this section is to allow  
individual creditors  to invoke various 
remedies against delinquent directors 
and officers which would otherwise be 
exercisable only in a winding up. 



New Applications under the 
Companies Acts

Section 569-Circumstances in 
which a Company May Be Wound 
up by the Court

Section 570-Circumstances in 
which Company Deemed to Be 
Unable to Pay Its Debts



Low Cost Legal Notices

www.closedforbusiness.ie

Arrange low-cost advertising of 
winding up petitions in national 

newspapers

http://www.closedforbusiness.ie/


New Applications under the 
Companies Acts

Section 797 (old Section 371)

Section 797 provides for the power of the court 
to order compliance by a company or officer 
thereof with the provisions of the Act. It derives 
from Section 371 of the Companies Act 1963, as 
amended. 

Any member or creditor of a company may apply 
to the court for an order that the company or 
officer in default of the provisions of the Act 
remedy the default within a specified timeframe. 
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Key Predictions for 2015

Audit Exemption Criteria

Currently, turnover below €8.8 million,
balance sheet total below €4.4 million 
and the employees count of less than 
50, currently all three criteria must 
apply.

Proposed new criteria to two out of 
three and that none of the criteria 
should be mandatory
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Key Predictions for 2015

Directors of insolvent 
unliquidated companies, 
dissolved or active at higher risk 
of disqualification proceedings 
in 2015

New amended Section 160(2)(h) provisions 
in the “Little Bill” will facilitate the ODCE in 
bringing disqualification proceedings 
against directors of abandoned insolvent 
companies owing debts to the Revenue 
Commissioners
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Key Predictions for 2015

“The Disqualification/ Restriction 
Acceptance Document”

ie, the ODCE will send a 21 day letter to 
directors of dissolved unliquidated companies 
inviting them to give a disqualification 
undertaking as an alternative to going to 
court!

If the person accepts, the ODCE will file a 
form in the CRO and the person must not act 
as a director/officer/manager of any 
company for the period of the ban
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Official figures for 31 Dec 2013 

List of disqualified persons-3951

List of restricted persons-767
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Key Predictions for 2015

More applications under Section 
183 for an order permitting an 
undischarged bankrupt to act in 
relation to a company

Thousands of debtors are expected to declare 
bankruptcy in the years ahead and it is inevitable that 
many company directors will be seeking an order 
against the prohibition on acting as a director whilst 
in bankruptcy
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Section 183 of the Companies Act 
1963

This provides for a blanket prohibition on 
an undischarged bankrupt acting as a 
company director without the leave of 
the High Court

This application in future will be provided 
for by Section 132 of the Companies Act 
2014 and the Rules of the Superior 
Courts
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Key Predictions for 2015

Section 212, the new section 
205, Remedy in Cases of 
Oppression, judges will refer 
most of these cases to ADR.

The Chancery Judges of the High Court almost have a 
practice direction that requires mandatory mediation 
before judges will hear these typical shareholder 
disputes.

The Mediation Bill 2015 will also put ADR on a 
statutory basis
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Key Predictions for 2015

The New Registered Person,

39. (1) Where the board of directors of a 
company authorises any person as being a 
person entitled to bind the company not being 
an entitlement to bind that is, expressly or 
impliedly, restricted to a particular transaction 
or class of transactions), he company shall 
notify the Registrar in the prescribed form of 
the authorisation and the Registrar shall 
register the Authorisation.
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Key Predictions for 2015

Shareholder agreements will

become more widespread

New  private companies incorporated after June 
2015 will no longer have a typical Memorandum 
and Articles of Association and most will benefit 
from having a  shareholders agreement in place 
before the company is registered
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Key Predictions for 2015

Charities and not-for-profit’s

will come under increased

regulation

The  Minister for Justice has proceeded with 
the establishment of an independent 
Charities Regulatory Authority under the 
provisions of the 2009 Charities Act.  
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Key Predictions for 2015

More MUD company issues will

increase in 2015

Whilst the Multiunit Development Act 2011

arrived in 2011, compliance levels are very 
low and these issues will materialise when 
the typical member seeks to sell their 
property in the future.
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New Company Incorporations in 
2015

New CRO A1 form will no longer require a  statutory 
declaration

Only One Director required for the new LTD

Nine Company Types

Not the End of Company Formation Agents yet ! 

Three pages of detailed small print notes !
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Audit Exemption, Groups

Audit exemption has now been 
extended to a group situation, so that 
in order to avail of the audit 
exemption, the company must be a 
small company or must be a group of 
companies that, taken together, fall 
below the threshold requirement for a 
small company.
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Dormant Companies, Special 
Audit Exemption

Section 365 introduces a new audit 
exemption for dormant companies that are 
members of a group.

It provides that in order to be regarded as 
dormant company must have no significant 
accounting transactions and its assets and 
liabilities must comprise only permitted 
assets and liabilities.
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Dormant Companies

“Permitted Assets and Liabilities” are 
investments in shares of, and amounts due 
to or from, other group undertakings.

“Significant Accounting Transaction” means 
a transaction that is required by Sections 
282, and Sections 283 to be entered in the 
company’s accounting records
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 The Role of the Company Director and Secretary will be 
much more important in 2015 than ever before.  Why?.  
Because Company Law in Ireland is about to change and 
it will affect every private and public company.

 It's the law, every company is required to appoint a 
Company Secretary. 

 The Company Secretary must be fully aware of their 
duties and responsibilities. Over 180,000 companies will 
at least need “One Good Company Secretary” in 2015
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New Company Secretary 
"Qualification  Test“ S.129

Directors will be obliged to 
ensure that the person 
appointed Secretary is suitable; 

Secretaries will have to consent 
and acknowledge their legal 
duties.
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New Company Secretary 
"Qualification  Test“ S.129

Section 226 (2), Companies Act 2014 
will provide:

“…. The directors of a Company shall, in their 
appointment of a secretary, have a duty to 
ensure that the person appointed has the 
skills necessary so as to enable him or her 
maintain (or procure the maintenance of) the 
records (other than accounting records) 
required to be kept under this act in relation 
to the Company”
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New Company Secretary 
"Qualification  Test“ S.129

THE STATUTORY REGISTERS  
The ‘All-In’ Company Register

The Companies Acts require that every company maintain a set 
of Statutory Books.  These books are kept in a Register which is 
termed "All In" Company Register, so named as it contains the 
following Registers:-

*Register of Allotments
*Register of Members
*Register of Transfers
*Register of Directors
*Register of Mortgages and Debentures
*Register of Directors and Secretarial Holdings
*Register of Directors and Secretaries Interests in Securities
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Other Company Secretary 
Duties and Roles

Section 236, Companies Act 2014 
will provide:

That deals with loans from a Company 
to a Director, not in writing, then it is 
presumed that the loan is repayable on 
demand and that the unpaid amount of 
the loan has borne interest at the 
appropriate rate to be set by the 
Minister! New SI in April 2015.
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Other Company Secretary 
Duties and Roles

Section 239, The new Summary Approval 
Procedure, the completion of a statutory 
declaration to be given by the directors, 
setting out certain matters, will allow the 
validation of loans from companies to their 
directors and potentially legalise the most 
commonly reported company law offences to 
the ODCE.
Pursuant to the old Section 31 of the 1990 
Act, this prohibited directors taking loans from 
their company in excess of certain amounts, 
i.e. not in excess of 10% of the net assets 
generally.
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Other Company Secretary 
Duties and Roles

Section 239 Effectively replaces the old 
Section 34 validation procedure which 
will be repealed but was never really 
utilised as it required an Independent 
Accountant’s Report, which was almost 
impossible to furnish. No Independent 
Accountant’s Report is required here 
and the declaration must deal with the 
following matters:
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Other Company Secretary 
Duties and Roles

• The circumstances in which the loan is to be entered into;

• The nature of the loan/arrangement or transaction;

• Details of the directors or persons to whom the loan or 
arrangement is to be made;

• The reason for the loan or transaction;

• Particulars of the benefit that will accrue to the company;

• That the declarants have made a full enquiry into the 
affairs of the company and that, having done so, they 
have formed the opinion that the company, having 
entered into the transaction or arrangement. (“the 
relevant act”), will be able to pay or discharge its debts 
and other liabilities in full as they fall due during the 
period of 12 months after the date of the relevant act.
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Section 39, The Proposed New 
Registered Person

This will introduce a brand new 
Mandatory Statutory Requirement to 
notify the CRO if a company appoints 
any person entitled to bind the 
company other than a director, this 
person shall be called a “Registered 
Person”
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Revoking the  appointment of a 
“Registered Person”

Where a company revokes a Registered 
Person appointment, the person will still 
be considered as a Registered Person 
until the CRO have been notified with 
the prescribed form.

Another important role for the Company 
Secretary to advise on this issue
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“Wife Directors”

Great news for over 200,000 or 
so “wife directors”, the new 
rules will permit single director 
companies.
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Over 30 years ago in the Durty Nellie’s 
case in Limerick, the late Miss Justice 
Carroll stated, “The day has long passed 
since married women were classified with 
infants and persons of unsound mind as 
suffering from a disability so far as 
responsibility for their acts was 
concerned, or since a married woman 
could escape criminal responsibility on the 
grounds that she acted under the 
influence of her husband.”
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“Mrs. Porrit cannot evade liability by 
claiming that she was only concerned 
with minding her house and looking 
after her children. If that was the 
limit of the responsibilities she 
wanted, she should not have become 
a director of the company or having 
become one she should have 
resigned. Any person who becomes 
director takes on responsibilities and 
duties, particularly where there are 
only two.”
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Category 1,2 3 and 4 Offences

Under the new Companies Bill, Section 
871  we will see hundreds of criminal 
offences being streamlined into four 
different categories.

Category 1 is serious, conviction on 
indictment leading to a fine not 
exceeding €0.5 million or imprisonment 
for a term not exceeding 10 years or 
both
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Category 2 offence  –

(a) on summary conviction, to a class A 
fine or imprisonment for a term not 
exceeding 12 months or both;

or

(b) on conviction on indictment, to a 
fine not exceeding €50,000 or 
imprisonment for a term not 
exceeding 5 years or both.
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Category 3 

Category 3 offence shall be 
liable, on summary conviction, 
to a class A fine or 
imprisonment for a term not 
exceeding 6 months or both.
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Category 4

Category 4 offence shall be 
liable, on summary 
conviction, to a class A fine.
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CRO COMPLIANCE

CRO estimate 100,000 
companies eligible for 
audit exemption but up 
to 25% may lose out 
due to late filing.
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New directors in 2015 must know their 
company law with the new 
requirement to certify on appointment 
that; 

"I acknowledge that as a director I 
have legal duties and obligations 
imposed by the companies acts, 
other enactments and at common 
law"
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Corporate Governance in 
2015,

Corporate Governance will continue to be a 
buzz word well into 2016/17.

There will be a requirement for over 5,000 
experienced non-executive directors who 
understand corporate governance and the new 
Company Law.

It’s all  about how corporations are managed 
by their directors

A  significant role for  company directors and 
secretaries who have this knowledge and 
skills.
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What Are the Basic 
Corporate Governance Rules

1. Irish Company Law in 2015 
starts off with the new 
Companies Act 2014 which 
effectively becomes the new 
rulebook for all company 
types
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The Companies Acts 1963 
to 2013

Essential Reading, Every Company 
Secretary needs to have access to the 
combined Companies Acts 1963 to 
2013 till June!

The companies acts 1963 to 2013, are 
published by Bloomsbury Professional.

A great read, now at 3097 pages!
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2. “Other Enactments”

This includes all the relevant legislation 
for a company such as Health and 
Safety Law, Employment Law, Equality 
Law, Fire Services Acts 1988 to 2003,  
the Criminal Justice Act 2011, Revenue 
Law, Data Protection, Financial Services 
Law, Food Safety and Hygiene, Waste 
Management, except etc. etc.
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3. “The Common Law”

The Common Law is the judge-
made law.  That is the reported 
decisions/judgements handed 
down in the High Court and the 
Supreme Court.  These 
decisions are then followed by 
the other judges and become 
part of the Common Law.
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4.  The Constitution

• The Memorandum and Articles of 
Association sets out how the 
company is governed.

• In 2015, you will in future refer to the 
Constitution
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Table A

Table A Part 1, The Model 
Regulations

Goodbye Table A, The Old 138 Table A Regulations!

What’s Discretionary?, What Mandatory? The Implications?

How, What That and When to Start Ordering the Articles of 
Association?
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The Directors Compliance 
Statement

• Section 225 of the 
Companies Act 2014



93

MDN Rochford: Kenneth 
Fennel v Michael 
Rochford and David 
Rochford unreported 
High Court, 18 August 
2009 
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Company Directors 
Should Review 
Management Accounts 
on a Monthly Basis Says 
the High Court
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The High Court has said, in a Section 
150 case which concerned an 
application to restrict two directors of 
an insolvent company that company 
directors should review their 
company's management accounts on 
a monthly basis to enable them to 
assess whether their company is 
trading profitably. 
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The court said that monthly 
management accounts were 
a clear assessment of where 
the company is going, are 
as essential to company 
directors as navigation 
instruments are to a pilot.
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There was no documentary evidence 
available to the High Court in this 
case to indicate that the directors 
were engaging, as they claimed, in a 
continuing assessment of their 
company's profitability, or that they 
were meeting their accountants to 
pay their tax liabilities as they fell 
due.
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This resulted in them "flying 
blind", by asserting that their 
duties had simply been 
delegated to "someone else" 
and was described by the judge 
as "irresponsible".
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However, crucially, the High Court 
emphasised that this is not to impose a 
"counsel of perfection" on directors. It is 
mere prudence, the High Court judge said, 
to ensure that an enterprise is not 
engaging in over-trading, and that 
increased turnover is not misconceived as 
increased profitability. The judge said that 
directors often confuse one with the other.
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The judge went on to impose restriction 
orders on the two company directors. He 
indicated that any future application for 
relief from the restriction orders which 
might be taken by the directors would turn 
on whether they had taken steps to 
educate themselves as to the financial 
realities of running a company and their 
duties as directors.



101

AUDIT EXEMPTION

For the first time, Part 18 extends the 
availability of the audit exemption to 
guarantee companies, on the same 
basis as this is available to  the CLS. 
However, members holding more 
than 10% of the total voting rights,  
can object to the audit exemption 
been availed of, and in the 
circumstances, the company will be 
required to proceed with an audit
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“Examinership Lite”, Section 509

“Yellow Pack” or “Examinership Lite” for 

Small Companies is coming!

Small private companies will soon be able 
to apply directly to the local Circuit Court 
to have an examiner appointed, in a move 
which will make it cheaper and easier for 
viable businesses to restructure their 
debts under Section 509 of the new 
Companies Bill 2012
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Eligibility Criteria, new Section 350

These changes will affect small 
private companies, meaning 
companies that satisfy two out of the 
three following conditions: 

• Balance sheet not over €4.4million 

• Turnover not exceeding €8.8million 

• Number of employees not exceeding 50 
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The processes in Examinership are very similar to 

those in the Personal Insolvency Act

• An Ex Parte Application.

• A 100 Day Protection Period.

• A Scheme of Arrangement.

• Convening a Creditors Meeting.

• Court Approval
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Directors Duties
Expected to provide for:

Director’s duty to ensure compliance 
with the Companies Act, consent to 
act and acknowledgement of duties.

Duty to have regard to employees’ 
interests 

The Directors’ Compliance Statement

The secretary’s duties will be 
expressed to be such duties as are 
delegated by the board of directors.
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Eight Directors Duties will  be 
set out:

1. • Act in good faith in what the director 
considers to be the company’s interests;

2. • Act honestly and responsibly in the 
company’s affairs

3. • Act in accordance with the constitution 
and exercise powers only for lawful 
purposes

4. • Not use company property for own or 
others’ use unless approved by 
members or in the constitution 
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More Directors Duties

• Not to fetter discretion unless 
permitted by constitution 
orentered into in the company’s 
interests

• Avoid conflicts of interest unless 
released by members;

• Exercise care, skill and diligence 
(subjective test);

• Have regard to interests of members.
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More New Statutory Duties

Section 223, “It is the duty of each 
director of a company to ensure that 
this Act is complied with by the 
company”

Section 224, “Directors to have 
regard to the interests of employees”
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Proposed New Directors Statement 
on Relevant Audit Information

Section 330, will require directors to 
confirm that there is no relevant audit 
information which the auditors are 
unaware and the director has taken 
all the steps to make himself or 
herself aware of any relevant audit 
information and to establish  that the 
company’s auditors are aware of that 
information
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More Personal Liability for 
Directors, Section 232

• Provision will be made for directors to be made 
liable to account for gains and indemnify for 
losses resulting from a breach of any duty 
under Part 5 of the New Act.

• Provision will also be made for the courts to 
grant relief to directors who have acted 
honestly and reasonably

• The prohibition on companies indemnifying 
directors is maintained.
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Shareholder Disputes-Section 
205

Disputes with a monetary value excess of €1 
Million between shareholders, directors, 
family members, husband-and-wife, brothers 
and sisters, partners are now being 
transferred to the Commercial Court. 

The average time from start to finish in this 
specialised division of the High Court is 
considerably less than in the High Court.
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Be prepared to immediately 

engage in ADR, Arbitration or 
Mediation, as the Commercial 
Court has a unique jurisdiction to 
order the parties to mediation in 
typical Section 205 relationship 
disputes, particularly involving 
family members.

ADR-ALTERNATE DISPUTE 
RESOLUTION
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FROM THE ODCE

• Banning individual directors is  a 
constant and regular application 
in the courts.  Over 3,951 
persons on the disqualified 
register

• It’s just so easy!

• One in four directors are exposed
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The country is awash with failed company 
directors who have allowed their companies 
to fold illegally.

These people are now very very exposed!

The ODCE are out looking for them and in 
particular, serial offenders!

Heavy sentences-12 year bans are being 
handed down by the courts.
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The Director of Corporate 
Enforcement recently,

secured from the High Court

• A twelve year disqualification of Martin Allen of 
Glebe Cottage, Enfield, Co Meath who was a 
director of eight companies at the time they were 
in voluntarily struck off the Companies Register.

• An eight year disqualification of Peter Banks of 
Hill House, Hill of Allen, Co. Kildare, who was a 
director of four companies at the time they were 
involuntarily struck off the Companies Register.

• A six year disqualification of Thomas Donoghue 
of 18 Ballinderry Orchards, Ballinderry, Mullingar, 
Co. Westmeath, who was a director of three 
companies at the time they were involuntarily 
struck off the Companies Register.
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Cautious Trading Limited

A company incorporated 25th June 1998, the 
directors, Martin and Linda Forristal were 
appointed in October 1998.On 8th November 
2002, the strike off notice was sent to the 
registered office of the company on 9th May 2003, 
the company was struck off the register, the 
directors of the company did not engage with the
ODCE or offer any evidence to the court when the 
Section 160(2)(h) disqualification proceedings 
were initiated.

The two directors were banned for five years, costs 
against the directors to be taxed in default of 
agreement.
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Shinrone Food Market Limited

Incorporated in April 1999, first 
annual return was due in 
October 2000 but never filed. 
Company was dissolved in 
2003. Directors banned for five 
years and legal costs of €2000 
awarded.
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Clawhammer Limited

Formed in 1993 and ceased trading in October 

2001.

Audited accounts were furnished to the CRO from 1993 

until January 1999. No accounts were submitted for the 

period for February 1999 to October 2001.

The Revenue Commissioners were owed €7,442. No 

other monies were owed to any suppliers, employees 

financial institutions or clients. The revenue debt dated 

back to a period in 1995/1996.
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Clawhammer Limited

Whilst the directors of the company discharged 

almost all the directors debt, the court felt that it 

cannot overlook the fact that the directors failed 

to submit annual returns or accounts subsequent 

to February 1999.

Further, by not putting the company into

liquidation, they discharged commercial creditors 

after cessation of trading and did not discharge 

the Revenue Commissioners who may have ranked as a 

preferential creditor in any winding up of the company.
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Why are these important?

This was the green light to ODCE to 
bring more of these applications with 
the minimum level of proof, Which is 
as follows:

1. That a letter was sent to the 
Company, after 1st March, 2002 
under section 12 of the Companies 
Amendment Act 1982, threatening 
to strike the Company off the 
register.
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2. That the company was 
struck off the register and 
that the respondents were 
directors of the company 
at the time of the sending 
of such a letter.
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IMPLICATIONS FOR 
DIRECTORS

In 2015, you cannot just walk away 
from a company and hope that it 
will struck off the register, 
disappear and be forgotten about.

Companies must be terminated or 
disposed of properly and in 
accordance with law.
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2. A company in arrears 

of one or more years is 
at risk of being 
involuntarily struck off 
the register
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The High Court has set a five-year 

minimum ban for directors who ignore 

these warnings.

The number of banned directors is 

growing here rapidly on a weekly 

basis!
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What about the protection of 
the limited liability company?

Yes, when you incorporated you 
acquire the protection of limited 
liability. However, an increasing 
number of provisions in company law 
and other enactments provide a 
mechanism in certain defined 
circumstances, to pierce the veil and 
potentially make directors personally 
liable.
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James Kelliher (ACA) MOB: (087)0995883

Tom O’Shea (ACA) MOB:(087)7814992

Kelliher O’Shea Limited

49/51 Main Street

Castleisland

Co. Kerry

TEL:(066)7141296

EMAIL: james@kelos.ie tom@kelos.ie
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